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PART ONE: POWERS OF THE FEDERAL GOVERNMENT

I. THE JUDICIAL POWER

A. ARTICLE III
The federal government is a government of limited powers, which means that for federal action
to be legitimate, it must be authorized. The Constitution is the instrument that authorizes the
federal government to act. Thus, whenever a question involves action by an entity of the federal
government, the action will be valid only if it is authorized by the Constitution. The Constitution
authorizes a federal court system in Article III, which provides that federal courts shall have
judicial power over all “cases and controversies”:

1.

2.

7.

8.

Arising under the Constitution, laws, or treaties of the United States;

Of admiralty and maritime jurisdiction;

In which the United States is a party;

Between two or more states;

Between a state and citizens of another state;

Between citizens of different states;

Between citizens of the same state claiming lands under grants of different states; and

Between a state or citizens thereof and foreign states, citizens, or subjects.

B. POWER OF JUDICIAL REVIEW

1.

Review of Other Branches of Federal Government

The Constitution does not explicitly state that the Supreme Court may determine the consti-
tutionality of acts of other branches of government. However, judicial review of other
branches of the federal government was established in Marbury v. Madison, 5 U.S. 137
(1803) (per Marshall, C.J.); the Constitution is “law” and it is the province and duty of the
judiciary to declare what the law is.

a. Separation of Powers and Finality of Court Decisions

The Constitution separates governmental powers among the branches of government.

This separation of powers doctrine prohibits the legislature from interfering with the

courts’ final judgments.

Example: The Supreme Court inferred a limitations period under an ambiguous
federal securities law. Because new Supreme Court rulings generally
apply to all pending cases, the limitations period imposed by the Court
resulted in the dismissal of many pending cases as time-barred. Con-
gress amended the securities law to provide (i) a different limitations
period and (i1) a special motion for reinstating the cases dismissed as
time-barred by the Supreme Court’s ruling. The Supreme Court held
that the statute providing for the reinstatement of the dismissed cases
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violated the separation of powers doctrine under the Constitution. [Plaut
v. Spendthrift Farm, Inc., 514 U.S. 211 (1995)]

Federal Review of State Acts

Federal review of state acts (executive, legislative, or judicial) was established by the
Marshall Court in a series of decisions. Clear basis exists here in the Supremacy Clause of
Article VI, which states that the Constitution, Laws, and Treaties of the United States take
precedence over state laws and that the judges of the state courts must follow federal law,
anything in the constitution or laws of any state to the contrary notwithstanding. [Fletcher v.
Peck, 10 U.S. 87 (1810)]

C. FEDERAL COURTS
Only the actions of Article III courts are the subject of our outline, but you should know that
there are two types of federal courts.

1.

Article III Courts

Article III courts are those established by Congress pursuant to the provisions of Article I,
Section 1. Although Congress has plenary power to delineate the jurisdictional limits, both
original and appellate, of these courts, it is bound by the standards of judicial power set
forth in Article III as to subject matter, parties, and the requirement of “case or contro-
versy.” Thus, Congress cannot require these courts to render advisory opinions or perform
administrative or nonjudicial functions.

Article I Courts

Congress has created certain other courts, however, by way of implementing its various
legislative powers; e.g., United States Tax Court, courts of the District of Columbia. Judges
of such Article I courts do not have life tenure or protection from salary decrease as do
Article III court judges. Article I courts are sometimes vested with administrative as well as

Judicial functions, and the congressional power to create such “hybrid” courts has been
sustained by the Supreme Court. [Glidden v. Zdanok, 370 U.S. 530 (1962)]

a. Limitation
Congress may not take cases of the type traditionally heard by Article III courts and
assign jurisdiction over them to Article I courts. [Northern Pipeline Construction Co. v.
Marathon Pipeline Co., 458 U.S. 50 (1982)—broad grant of jurisdiction to bankruptcy
courts, including jurisdiction over contract claims, violates Article III]

D. JURISDICTION OF THE SUPREME COURT

1.

Original (Trial) Jurisdiction

Under Article III, Section 2, the Supreme Court has original jurisdiction “in all cases affect-
ing Ambassadors, other public Ministers and Consuls, and those in which a State shall be a
Party.” This provision is self-executing: Congress may neither restrict nor enlarge the
Supreme Court’s original jurisdiction, but Congress may give concurrent jurisdiction to
lower federal courts and has done so regarding all cases except those between states.

Appellate Jurisdiction
Article III, Section 2 further provides that “in all other Cases before mentioned [i.e., arising
under the Constitution, Act of Congress, or treaty], the Supreme Court shall have appellate
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jurisdiction, both as to Law and Fact, with such Exceptions, and under such Regulations as
the Congress shall make.”

a.

Statutory Application of Appellate Jurisdiction

Congress has provided two methods for invoking Supreme Court appellate jurisdiction:
appeal (where jurisdiction is mandatory), and certiorari (where jurisdiction is within
the Court’s discretion). Very few cases fall within the Court’s mandatory appeal
jurisdiction; thus, appellate jurisdiction is almost completely discretionary.

Y

2)

Writ of Certiorari (Discretionary)

The Supreme Court has complete discretion to hear cases that come to it by writ
of certiorari. A case will be heard if four justices agree to hear it. The following
cases may be heard by certiorari:

a) Cases from the highest state courts where (i) the constitutionality of a
federal statute, federal treaty, or state statute is called into question; or (ii) a
state statute allegedly violates federal law [28 U.S.C. §1257]; and

b) All cases from federal courts of appeals [28 U.S.C. §1254].

Appeal (Mandatory)

The Supreme Court must hear those few cases that come to it by appeal. Appeal is
available only as to decisions made by three-judge federal district court panels
that grant or deny injunctive relief. [28 U.S.C. §1253]

Limitations on Statutory Regulation

Ex parte McCardle, 74 U.S. 506 (1868), has been read as giving Congress full power
to regulate and limit the Supreme Court’s appellate jurisdiction. However, possible
limitations on such congressional power have been suggested:

1)

2)

3)

Congress may eliminate certain avenues for Supreme Court review as long as it
does not eliminate all avenues. For example, in McCardle, two statutes had
allowed the Supreme Court to grant habeas corpus to federal prisoners. The
Supreme Court upheld the constitutionality of the repeal of one of the statutes
because the other statute remained as an avenue for Supreme Court habeas corpus
review.

Although Congress may eliminate Supreme Court review of certain cases within
the federal judicial power, it must permit jurisdiction to remain in some lower
federal court.

If Congress were to deny all Supreme Court review of an alleged violation of
constitutional rights—or go even further and deny a hearing before any federal
judge on such a claim—this would violate due process of law.

CONSTITUTIONAL AND SELF-IMPOSED LIMITATIONS ON EXERCISE OF

FEDERAL JURISDICTION—POLICY OF “STRICT NECESSITY”
Even if a federal court has jurisdiction over the subject matter of a case, it still might refuse to
hear the case. Whether the court will hear the case (i.e., whether the case is justiciable) depends





